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IN THE UNITED STATES COURT OF APPEALS FOR THE SECCXID CIRCUIT 


No. 74-1687 

hooker CHEMICALS AND PLASTICS CORPORATION, 
STAUFFER CHEMICAL COMPANY, AND MONSANTO COMPANY 

Petitioners 

V. 

RUSSELL E. TRAIN 



REPLY BRIEF FOR PETITIONERS 



This case and No. 74-1683 involve the validity of 
the Environmental Protection Agency regulations establishing 
effluent limitations guidelines for existing sources (No. 74-1687) 
and standards of performance for new sources (No. 74-1683) 
in the phosphate manufacturing category. 

These cases involve, in part, the soundness of the 

effluent guidelines and standards of performance for the 
phosphate industry. The issues have been somewhat narrowed 
by EPA concessions that it erred in establishing the 
regulations for five products. Its defense for the remaining 
effluent guidelines for 1983 is not meaningfully different 



from its defense of the new source standards in No. 74-1683. 

Therefore, to avoid repetition. Petitioners respectfully 

refer the Court to their reply brief in No. 74-1683 for response 

to EPA's arguments pertaining to the 1983 effluent guidelines 

for phosphorus and phosphorus pentasulfide plants and the 

definition of "process waste water" as it applies to the 

phosphate industry guidelines. The 1977 effluent guidelines 

for phosphorus plants are discussed in this brief. 

This case also involves issues basic to the 

interpretation of provisions of the Federal Water Pollution 

Control Act requiring effluent guidelines and effluent limitations 

for existing plants. Numerous actions are pending in Federal 

courts throughout the nation which raise these issues, but 

no Court of Appeals has yet issued a decision respecting 

V 

them. This action also is related to a case before this 
Court, Natural Resources Defense Council v. Environmental 


1/ Two recent unreported decisions of district courts entered 
subsequent to Petitioners’ brief hold that EPA has authority 
to issue effluent limitations by regulation under Section 
301 Both decisions were on motions to dismiss and did 
not* involve review on an administrative record. Aroerica _n 

Paper Institute v. Train , _. Supp. -» 

Action No. 74-814 (D.D.C., decided September 18, 1974) 

and E. I. DuPont de Nemours & Company v. Train, -F. Supp. 

Civil Action No. 74-57-R (W.D.Va., decided September 27, 
1974). These opinions are appended to this brief as 
Appendices A and B respectively. 



Protection Agency . No. 74-1258. In view of the intertwined 

issues and parties in these cases and No. 74-1258, Petitioners 

have moved for accelerated scheduling of oral argument such 

that Nos. 74-1683 and 74-1687 may be argued concurrently with 

1 / 

No. 74-1258. 


part one 

EPA'S CONSTRUCTION OF THE STATUTE WOULD ESTABLISH, 

AS DEMONSTRATED BY ITS CONCEDED ERRORS IN THE PHOSPHATE 
REGULATIONS, AN UNWORKABLE REGULATORY SCHEME 

EPA in its argument on the basic issues of jurisdiction 

and statutory construction repeatedly refers to its detailed 

statements of methodology for arriving at the regulations 

in an obvious attempt to lend credence to its concept of 

Federally established uniform national effluent limitations 

.?/ 

as a sound and reasonable regulatory approach. Resp. Br. 
at 16, 18, and 36-41. EPA describes Petitioners' challenge 
to EPA's tenets as a "misrepresentation" for the purpose of 


1/ The petitioner in No. 74-1258, Natural Resources Defense 

Council, has challenged a specific portion of the regulations 
for the phosphate manufacturing point source category. 

A petitioner in this case, Monsanto Company, has intervened 
in No. 74-1258. The Natural Resources Defense Council has 
filed*a motion for leave to file as amicus curiae in this 

case. 

2/ Citations in this brief to Respondent's Brief (Reap. Br.) 
refer to Respondent's Brief in No. 74-1687. 



delaying implementation of the effluent limitations. Resp. Br. 

1 / 

at 19-20 and 32. 

There is one stark fact in this case: EPA admits 
that it made major errors in establishing its "effluent 
limitations" for the phosphate industry. It has agreed that 
the definition of process waste water, which is fundamental 
Lu the application of the guidelines fo- '.he entire category, 
must be modified. Resp. Br. at 51-52. It now decides it 
erred in establishing a zero discharge 1977 requirement for 
phosphorus pentasulfide plants. Resp. Br. at 86. It concedes 
that establishing a zero discharge requirement for 1983 for 
phosphorus oxychloride and trichloride plants was not well 
thought out. Resp. Br. 76-77. It now sees that it has no 
basis for a uniform zero-discharge requirement for foodgrade sodium 
tripolyphosphate and calcium phosphate plants. Resp. Br. at 
87. While it resolutely defends the effluent restrictions 
for phosphorus plants, it confesses that the failure to make 
allowances for excess rainfall was one of its "unintended 


U EPA cites the District Court decision in E. I. DuPont d e 
Nemours v. R ussell E. Train , supra at page 2, note 1, to 
support its thesis that Petitioners seek delay through 
"duplicitous litigation." Resp. Br. at 31-32. The District 
Court's concern was based upon the assumption that EPA 
was to promulgate both Section 301 effluent limitations ^ 
Section 304(b) effluent guidelines. Slip. op. at 15 
(Appendix B). Petitioners contend that EPA has authority 
to promulgate only effluent guidelines under Section 304(b) and 
that, if it had followed the statutory mandate, permit 
granting agencies could have gotten to the critical 
business of establishing effluent limitations in permits 
with reference to EPA's guidelines. 



inconsistencies". Resp, Br. at 71. It also insists that 

the regulation must be read in light of its policy on "net—gross 

and that, as soon as that policy is promulgated as a regulation. 


"there will be no uncertainty on how the presently disputed 
guidelines are to apply." Resp. Br. at 61. 

ERA’S mistakes constitute Petitioners' motive, and 
need, for seeking judicial review. Obviously concerned about 
the state of its regulations, ERA attempts to pass it off 
by suggesting that, while Petitioners "may dispute the factual 
conclusions reached", they must concede "as a matter of law 
that the Administrator followed the procedural requirements 
of the Act." Resp. Br. at 48. The regulations, of course, 
must be remanded to ERA for correction of its errors. However, ERA'S 
regulations demonstrate a far more fundamental point. ERA 
adopted an interpretation of the statute which it is wholly 
unable to implement in a reasonable fashion. 


ERA says that it must have absolutely uniform 
national effluent limitations and that it has properly established 
such regulations. Yet, when faced with the need to defend a 
regulation based on a uniform, sweeping definition of process 
waste water, it concedes that it must introduce a degree of 
flexibility by redefining process waste water and insisting 
that permit-granting authorities establish sound, and stringent, 
effluent limitations for the sporadic wastes which constitute 
a large portion of the waste effluent from phosphate industry 
plants. Similarly, it acknowledges that nationally uniform effluent 




limitations must be changed to account for geographical 
differences in rainfall. 

EPA insists that the concept of nationwide uniformity 
must be implemented by identical effluent limitations for plants 
in a subcategory regardless of the differences among plants 
in the subcategory. In pursuit of that objective, EPA has 
sown the seed of inevitable inequity. For examp^^, in response 
to the obstacles to achieving zero discharge at phosphorus 
plants located in severely cold climates, EPA in its brief 
blandly provides a list of measures which could be taken by 
such plants in addition to those which their competitors 
in more temperate climates would need (Resp. Br. at 65-66) 
and then suggests the cost inequity created should be 
disregarded because the cold climate plants are not typical 
compared to plants in warm climates. (Resp. Br. at 72-73). 

EPA says that the Congress insisted that it 

establish nationally uniform effluent limitations based on 

the performance of exemplary plants. Resp. Br. at 44-48. 

Petitioners certainly do not disagree that reference to the 

performance of exemplary plants is an appropriate starting 

place for the development of technically, economically and 

environmentally sound regulations. However, EPA's methodology 

did not use exemplary plants as a starting point; its thinking 

processes ended when a plant or plants were tagged as exemplary 

because its intention was to derive regulation^^|^ a single 

number limit. For example, EPA in its brief states that its 

1977 effluent guidelines for phosphorus plants are based on 

for three plants which employ best practicable control 

6 


d ata 


technology but which achieve different effluent levels. 

Instead of analyzing in a meaningful manner the differences 
among these plants and establishing guidelines which account 
for them, EPA says it averaged the effluent levels for these 
three plants and promulgated that average as the "effluent 
limitation" for all phosphorus plants. Two of the three 
exemplary plants do not meet that uniform guideline or limitation 
even though they employ best practicable control technology 
currently available, which is precisely the technolog^al 
level which must be achieved under Section 301(b)(1). 

EPA says that it followed the will of the Congress 
when it considered the factors specified in Section 304(b) 
only in establishing categories and subcategories. Resp. Br. 
at 38. Yet, EPA now admits, for example, that foodgrade sodium 
tripolyphosphate plants must be differentiated from non-foodgrade 

plants, Resp, Br. at 87. 

EPA says that the record shows "positively that 

these [Section 304(b)l factors were, considered by the 
Administrator * * Resp. Br. at 39. Certainly, the 

record abounds in self-serving statements that energy and 
other statutory factors was taken into account. But EPA 


1/ See infra, at pages 


31-35. 


now admits that, in practice, there were significant oversights 
such as when it recognized "in retrospect" that "evaporation 
for the purpose of preventing a discharge of dissolved 
chloride [from phosphorus trichloride and oxychloride plants] 
may not be justified" in light of the Congressional mandate 
to consider energy requirements. Resp. Br. at 77. 

The conclusion is clear. EPA set out to establish 
in Washington, D.C., effluent limitations for all industrial 
plants throughout the country. That task is impossible and 
was never intended by the Congress. The only answer is 
for EPA to now establish the objective effluent guidelines 
required by Congress under Section 304 to ensure that permits 
granted under Section 402 establish the effluent limitations 
required to be achieved by Section 301 and the uniformity 
for similarly situated facilities anticipated by the Congress. 

PART TWO 

I. EPA'S INTERPRETATION OF SECTION 301 REQUIRES 
THE COURT TO READ SECTION 304(b) OUT OF THE ACT 

Through a series of relatively recent pronouncements, 
including its brief in this case, EPA has added a note of mystery 
into the interpretation of the Federal Water Pollution Control 
Act. Like a magician, EPA has attempted to create 
the illusion that Section 304, a key component of the Act, 
does not exist. Section 304 seems to have been shunted aside 
in EPA's headlong rush toward setting limitations by regulation. 


8 



The implementation, or lack thereof of Section 304(b) constitutes 

1 / 

a key issue in these actions. 

Respondent EPA asserts that its regulations are 
somehow both Section 301 effluent limitations and Section 304 
effluent guidelines. Resp. Br., at 18. However, EPA assigns 
legal purpose and effect to the regulations only insofar as 
they are Section 301 effluent limitations. EPA does not 
provide an explanation of where in its regulations the Section 304(b) 
guidelines are. By Congressional mandate, section 304(b) effluent 
guidelines are not only to be formal regulations but also are to have 
a specific configuration and content. EPA reluctantly concedes 
that the "definitional meat" of the Section 304(b) guidelines 
must include the "particular nature of the pollutants from each 
category and with respect to the particular techniques and processes. 


■U The District Court in E.I. DuPont de Nemours A v. Tra j^ 
(Appendix B hereto) did not rule on the contention that 
the regulations failed to specify factors as required by 
the statute, since in the Court's view such an issue had 
to be resolved by a Court of Appeals; 

"[T]he court believes that any challenge to the Administrator 
consideration of various factors or the weight given 
to each, like the challenge to actual numerical limitations, 
is in essence a challenge to the Administrator's action 
in promulgating effluent limitations under section 301 
and must be pursued under section 509(b) (1) (E) in the 
Court of Appeals." ( E. I. DuPo nt de Nemours & Co. v. 

Train, supra, slip opinion, at 15)(Appendix B). 




industry structure and problems related to each category." Resp. Br. 

1 / . . - 

at 30, Yet even this minimal meat is wholly missing from the regulations. 

In contrast to Sections 301(b) and 304(b), the 
Congress in Section 306 required EPA to promulgate standards 
of performance for new sources and in Section 304(c) required 
EPA to publish "information" on methods to implement the new 
source standards. Thus, if the Congress had intended Section 
304(b) to be merely informational, it would have so provided as 
it did in Section 304(c). 

II EPA’S CONTENTION THAT IT HAS AUTHORITY TO ISSUE 
REGULATIONS UNDER SECTION 301 ESTABLISHING LIMITATIONS 

IS BASED ON A CONSTRUCTION WHICH WOULD CREATE 

_ by implication a massive new criminal code _ 

EPA states in its brief that Petitioners' argument 
that the Administrator has no authority under Section 301 to pro¬ 
mulgate effluent limitations by regulation "totally warps the 
framework of the Act". Resp. Br., at 19-20. It is rather 


V In another case before this Court, EPA stated, "These 

Section 304(b) guidelines must identify the characteristics 
of pollutants and the amount of reduction attainable 
through application of the Section 301 tests. The 
guidelines must also specify the factors considered in 
establishing effluent limitations." (Brief for EPA, 
at 20, Natural Resources Defense C ouncil,—Inc. v. 

Environmental Protection Agency , No. 74-1258 (2d Cir.).) 

2/ EPA seems to suggest that the Preamble to its regulations 

and other materials give substance to its regulations. Resp. 
Br. at 16-37. Section 304(b) guidelines are to be promulgated 
by regulacion and EPA's explanatory materials are not part 
of the regulations. 


10 



EPA's argument that the Administrator can issue Section 301 
effluent limitations by regulation which totally warps the frame¬ 
work of the Act by creating, by implication, a massive new crimin 

code. 

section 309(c) of the Act (33 U.S.C. §1319(0) provides 
for crtoinal penalties for violation, inter alia, of Section 301 
or any limitation in a permit issued under Section 402. EPA's 
construction vould create by implication a massive new criminal 
code, for the regulations providing effluent llmitati ^ under Section 
301 would then be criminally enforceable. Indeed, the Natural 
Resources Defense Council, which has sought leave to file a brief 
as amicus curiae in this case, has urged this as a reason why the Court 
Should imply from the statute the authority to issue regulations 
under Section 301. Reply Brief for Petitioners, at 10, Natural 
o....,rces Defense council. Inc v. EPA. NO. 74-125B (2d Cir.). 

Not only is this contention contrary to the canons of construction 
that congress must leave nothing to implication so far as criminal 
penalties are concerned, it is nonsense if one examines the statutory 

plan. 

Under Section 301(a) all discharges not covered by a 
permit are unlawful. Tf a discharger has a permit application 
pending he is not in violation for discharges prior to December 31, 
1974; if he has a permit, compliance with the permit is compliance 
with Section 301. Section 402(k), 33 U.S.C. §1342(k). If he has no 
permit, any discharge violates Section 301(a), regardless of the 


nature or amount of the discharge. 



There is no place in this scheme of enforcement for 
criminal penalties for violation of limitations established by 
regulations under Section 301. It cannot be suggested that there 
can be a criminal violation of the regula tion during the period a 
pemiit is being considered, since the statute says the pendency of 
a permit application constitutes compliance. There could be no 
violation if permit conditions are different from the limitations 
in the regulation because compliance with the permit is compliance 
with Section 301. This would be so even though there will be 
differences between permits and the regulations because EPA has 
issued many permits before the regulation limitations were published 
and it may well change the regulations. Any attempt to place criminal 
sanctions on a permittee because the limitations in his permit 
allowed him to discharge in a different fashion than the regulation 
limitations would be giving an interpretation based on inference 
credence over a direct Congressional expression that compliance 

with a permit equals compliance with the Act. 

Moreover, criminal enforcement of limitations by regulation 

would result in a modification without any statutory basis of the 
absolute prohibition in Section 301(a) on discharges without a 
permit, since such enforcement would require either (1) creation 
of a new criminal offense for violation of the regulation limitations 
in addition to the offenses already in existence by virtue of the 
prohibition expressly contained in Section 301(a), or (2) total 
replacement of the express Section 301(a) prohibition on discharges 




without a permit by the prohibition of discharges in violation of 
the regulation limitations. The latter view of the effect of 
enforcement of regulation limitations on Section 301(a) would logically 
seem to lead to the possibility that such enforcement would allow 
discharges without a permit, as long as they did not violate the 
regulation limitations. Clearly that quite natural extension of 
criminal enforcement of such limitations directly contravenes the 

Congressional intent and scheme. 

The regulations, moreover, provide no dates when they 
become effective.^ While they use terms associated with the 1977 
standard and the 1983 standard, they are on their face effective 
on publication as limitations, if EPA is correct. It does no good 


^ EPA says that "the deadlines of July 1, 1977 and July 1, 

1983 obviously impose time limitations on the issuance 
of effluent limitations by the Administrator." Resp. Br. 
at 21, note 2. Thus, suggests EPA, it can promulgate 
criminally enforceable effluent limitations on the same 
day — July 1, 1977, or July 1, 1983 — that they must be 
achieved under Section 301(b). In fact, the deadlines 
which EPA must meet in promulgating its effluent guideline 
regulations have hinged on Section 304(b) and not 301(b). 

National Resources Defense Council v. Train, _F.2d -, 

slip op. at 5, 7, 8, 21, and 24-27 (D.C. Cir., December 5, 

1974). While the NRDC — plaintiff in the District of 
Columbia case, petitioner in No. 74-1258, and amicus in this 
case -- seems to have difficulty in consistently characterizing 
the legal basis for EPA’s regulations, it had no hesitation 
in arguing to the District of Columbia Court that the appellate 
court should affirm the strict deadline established by the 
District Court for "'final Section 304(b)(1) effluent limitation 
guidelines'." Appellee's Response to Federal Appellant's 
Petition for Reconsideration, Oct. 29, 1974, at 19-20. 








f 




to say that EPA will not seek criminal sanctions for violation. 

The issue is whether a new criminal code with gross uncertainties 
as to dates of application can be created. Furthermore, 

if the regulations are limitations, they can be enforced 
by citizen's suits under Section 505 regardless of the views of 

the present Administrator of EPA. 

The opinion in E. I« DuPont de Nemou rs & Co» v. 

Train , supra (Appendix B) does not address this question. 

The court recognized that both EPA's and Plaintiffs' interpretation 
••find support in the statute and its history" (Appendix B, at 9-10) but 
concludes that "taken as a whole" the authority to issue limitations 
by regulation under Section 301(b) is "implicit" or "implicitly 
supported" by the provisions of the Act (id.» at 10). Had the 
Court focused on the consequences so far as criminal law is concerned, 
it would have recognized that contrary to the canons of construction 
it created a new criminal code by implication. As the Supreme 

Court has repeatedly said: 

"... when choice has to be made between 
two readings of what conduct Congress had 
made an issue, it is appropriate before 
we choose the harsher alternative, to 
require that Congress should have spoken 
in language tl c is clear and definite. We 
should not derive criminal outlawry from 
some ambiguous implication. United Stat^ 

V. Universal Corp ., 344 U.S. 218, 221-222 
(1952)." (Toussie v. United States , 397 U.S. 

112, 122 (1970).) 


14 





Ill EPA HAS NO IMPLIED AUTHORITY UNDER SECTION 301 
TO PROMULGATE EFFLUENT LIMITATIONS BY REGULATIONS 
AND EVEN IF IT DID, EPA VIOLATED THE ADMINISTRATIVE 
procedure act in the MANNER IN WHICH IT HAS ATTEMPTED 
TO PprMTTT/WTE SUCH REGULATIONS - 

A. EPA Has No Implied Authority To Promulgate 
Effluent Limitations Under Section 301. 

1 . Provisions Of T he Act . 

Section 301 contains no express provisions authorizing 
or directing EPA to promulgate effluent limitations by 
regulations. Section 301 does, however, have express provisions 
on regulations to be issued under other sections. Subsections 
301(b)(1)(A) and 301(b)(2)(A) make several references to 
••regulations issued by the Administrator pursuant to Section 
304(b)(2) of this Act." This is particularly significant 
since the Congress in the other major sections of the Act 
expressly provided for regulations. See, e^. Sections 302 
(water quality), 306 (new source standards), 307 (toxic and 
pretreatment effluent standards). In a statute as complex 
and detailed as the Federal Water Pollution Control Act, it would oe 


1/ Another reference to regulations under Section 30^ 

contained in Section 515(b)(1) which establishes the Effluent 
Standards and Water Quality Information Advisory Committee 
(ESWQIAC) to provide "scientific and technical information 
on effluent standards and limitations" (Section 515(a)(2)). 

It is notable that while ESWQIAC functions in relation 
to "effluent standards and limitations". Section 515 contains 
no reference to Section 301 limitations and EPA's notice of 
intent to publish effluent standards and limitations (required 
by Section 515(b)(1)) for the phosphate industry, cites 
sections 304(b), 306, and 307 without any mention of 301. 
"Notice of Intent", April 3, 1973. 




Strang© indeed if Congress were to leave such an important 
regulatory authority as Section 301 to implication. 

With regard to Respondent's citation to Section 
501(a)'s grant to the Administrator of authority to prescribe 

"such regulations as are necessary to carry out his functions 
under this Art" (Resp. Br., at 24), Petitioners have only 

one comment. Section 304(b) directs the Administrator to 
issue regulations providing guidelines for effluent limitations, 
and if EPA had not chosen to impose upon itself a statutory 
pattern which, to borrow its own phrase, "totally warps the 
framework of the Act", it would not now be compelled to resort 
to invoking Section 501 as justification for improper and 
unnecessary authority to promulgate regulations under Section 


301. 


In the total absence of statutory authority to 
promulgate effluent limitations under Section 301, EPA 
cites a number of the Act's provisions for the proposition ^ 

that effluent limitations may be promulgated by the Administrator, 
petitioners agree that all the cited Sections involve or have 
some relation to various effluent limitations, and there is no 
disagreement that effluent limitations are a key to the regulatory 
structure established by the Congress. But none of the 
sections cited by EPA directly or indirectly supports EPA's 
contention that effluent limitations are to be promulgated 
by regulation under Section 301 rather than in Section 402 


1/ For petitioners' response to EPA's argument on Section 
509(b)(1)(E) (Resp. Br. at 21), see Section IV, infra, 
at pages 27-29. 


V 



permits with reference to objective guidelines under Section 


304(b). 


For example, EPA argues that subsections (c), (d), 


and (e) of Section 301 demonstrate that Congress intended 
that the Administrator promulgate effluant limitations under 
section 301(b). Resp. Br., at 20-21. In fact, those subsections, 

demonstrate the contrary. 

Subsection (c) provides that EPA may "modify the 
requirements of subsection (b)(2)(A)" upon a showing, inter 
alia, that a modified requirement "will represent the maximum 
use of technology within the economic capability of the owner 
or operator." This provision says nothing about promulgation 
of effluent limitations under Section 301(b)(2). It says that, 
under specified circumstances, the Administrator may order that 
a particular plant will not be required to achieve effluent 
limitations requiring application of best available technology. 

Subsection 301(d) provides; 

"(d) Any effluent limitations required by 
paragraph (2) of subsection (b) of this section 
shall be reviewed at least every five years and, 
if appropriate, revised pursuant to the 
procedure established under such paragraph ." 

(Emphasis added) 

Subsection (d) refers to "effluent limitations 

required" by Section 301(b)(2). It does not mention effluent 

limitations promulgated pursuant to that sxibsection. Further, 

the only "procedure established" by paragraph (2) of subsection 
(b) for revision is the provision that effluent limitations for 1983 shall 

require the application of best available technology economically 

achievable "as determined in accordance with regulations issued 

17 



by the 


Administrator pursuant to Section 304(b)(2) of this 

Act * * *." Thus, the only "procedure" to which subsection 

(d) can refer is regulation under Section 304. 

This becomes all the more apparent in considering 

the purpose of subsection 301(d) and the provisions of Section 

304(b). The purpose of subsection (d), as the Senate Report 

explained, was to provide for the program after 1981 (1983 

in the final bill). Thus, the Committee said (with reference 

to Section 301(c) which became 301(d) in the final bill): 

"The Committee established a procedure to 
continue the program beyond 1981. Under 
this provision, the procedures and require¬ 
ments of Phase II would be repeated every 
five years for those sources of pollution 
which could not have to achieve the no 
discharge requirement in Phase I (if re¬ 
quired to meet water quality standards) or 
Phase II, or in an earlier five-year phase." 

(S. Rep. No. 92-414, 92d Cong., 1st Sess. 

46 (1971), Leg. Hist . 1464.) 

The five-year period was selected because the Senate bill, 

S. 2770, provided for the best practicable standard to be 
achieved by 1976 and the best available standard to be 
achieved by 1981 — a five-year interval. S. 2770, 92d Cong., 
1st Sess. 11971), Leg. Hist . 1608-1610. Furthermore, a permit 
issued under Section 402 ordinarily has a five-year term, 
section 402(a)(3), (b)(1)(B). Thus, subsection (d) was 

designed to direct the Administrator for each five-year period 
after 1981 to redetermine by regulations under Section 304 
the best available standard for all industries which were not 

then subject to a no— discharge standard. 

petitioners agree that Congress intended that 


EPA's regulations be periodically reviewed and revised, but 
that is expressly provided for in Section 304. Section 304(b) 
directs the Administrator to issue regulations providing 
gui'-''elines for effluent limitations, and "at least annually 
thereafter, revise, if appropriate, such regulations." The 
Government's strained interpretation would confine the 

revision to five-yt-ar intervals after 1983 and render the 
provision for annual review under Section 304(b) utterly 

meaningless. 

Subsection (e) of Section 301 provides: 

" (e) Effluent limitations established pursuant 
to this section or to Section 302 of this ^^ct 
shall be applied to all point sources of dis¬ 
charge of pollutants in accordance with the 
provisions of this Act." 

In the light of subsection (d) the procedure for establishing 
effluent limitations under 301 is by guideline regulations 
under Section 304(b) and the application of the guidelines 
to all point sources under Section 402 "in accordance with 

the provisions of this Act." 

EPA's argument that Section 302(c) "assumes the 
existence of effluent limitations promulgated under Section 
301(b) — Resp. Br. at 23 (emphasis added) — rests on amending 
section 302(c) to insert the word "promulgated" whereas it 
actually refers to "effluent limitations required" under 
section 301(b)(2), which the Act contemplates are to be 
implemented through section 304(b) guidelines and Section 402 

permits. 

The District Court in the DuPont case (slip op., 

at 10) and EPA (Resp. Br. at 23) find an implication in 
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Section 505(f) for an authority to issue regulations under 
Section 301(b). Section 505(f) defines effluent limitations 
(for purposes of citizens suits) to mean: 

"(1) effective July 1, 1973, an unlawful 
act under Section 301 of this Act; (2) an 
effluent limitation or other limitations 
under Section 301 or 302 of this Act; . . . 
or (6) a permit or condition thereof under 
Section 402 of this Act .... 

Subsection (2) is redundant, the Court concluded, unless 

the Administrator can issue limitations under Section 301. 

Slip op., at 10. But the Court overlooked the fact that 

Section 301(c) specifically provides for the Administrator 

to fix limitations under the procedure provided in that 

section. Section 302 also contemplates promulgation of 

limitations when the Administrator makes the necessary findings 

as to water quality. 

EPA's argument with respect to Section 316 (Resp. 

Br. at 23-24) raises a novel, for EPA, proposition. if, as EPA 
suggests with the bracketed language inserted into the quote 
from Section 316(a) the effluent limitations are to be 
promulgated under Section 301 rather than established in permit 
proceeding under Section 402 to achieve the requirements of 
Section 301 (Resp. Br. at 24), then EPA has now decided that 
not only it, but the States, are to promulgate effluent 
limitations under Section 301 and new source standards under 
Section 306. Or, perhaps, £PA would prefer to delete from 
Section 316(a) the phrase "or if appropriate the State". 
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2, Legislative History . 

While petitioners' opening briefs cited several 
exerpts from the legislative history of the Act to support 
the contention that there is no room in the statutory scheme 
for EPA to set effluent limitations by regulation, there is 
one additional reference to a passage from Senator Muskie's 
summary of the Conference Committee's deliberations which 
clearly, and even emphatically, demonstrates that the 
permit-issuing authority, whether a State or EPA, is to apply 
section 304 guideline regulations in permit proceedings, not 
regulations establishing limitations under Section 301. This is a 
view which Respondent backhandedly characterizes as "a 
misrepresentation- which "totally warps the framework of the 
Act" (Resp. Br., at 19); 

"NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
[SECTION 402] 

"The Conference agreement provides that the 
Administrator may review any permit issued 
pursuant to this Act as to its consistency 
with the guidelines and requirements of the 
Act. Should the Administrator find that a 
permit is proposed which does not conform to 
the guidelines issued under Section 304 and 
other requirements of the Act, he shall notify 
the State of his determination, and the permit 
cannot issue until the Administrator determines 
that the necessary changes have been made to 
assure compliance with such guidelines and 
requirements." (118 Cong. Rec. S. 16875 (daily 
ed. October 4, 1972), Leg. Hist. 176 (emphasis 
in original).) 
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EPA and the DuPont decision misread the Act's 
mention of "guidelines and requirements of this Act" in Section 
402(d)(2) as a reference to Section 304(h) guidelines for ^ 
State permit programs, and not to Section 304(b) guidelines. 

In contrast, EPA's interpretation is so far removed 
from the statute that it attempts in its brief to rewrite 
the legislative history to fit the new interpretation. Thus, 
EPA's brief (at 27) makes the following quotation from the 
Senate Report: 

"The program proposed by this Section [301] 
will be implemented through permits issued 
in Section 402. The Administrator will have 
the capability and mandate [ by promulgating 
effluent limitations ) to press technology and 
economics to achieve those levels of effluent 
reduction which he believes to be practicable 
in the first instances and attainable in the 
second." (S. Rep. No. 92-414, 92d Cong., 1st 
Sess. 42 (1971), Leg. Hist . 1460.) 

The underlined words in brackets were added to the quotation 

by the Government without any explanation or justification. 


y In addition, in the House, Congressman Podell offered an 
amendment which would have eliminated State discretion 
in issuing permits. The amendment was defeated. 118 
Cong. Rec. H. 2634-35 (daily ed. March 28, 1972), 

Hist. 574-576. Congressman Podell had supported his 
amendment by complaining that "there are no [rederal] 
standards but merely guide l ines and there is a substantial 
difference." Id., at H. 2635, Leg. Hist . 576 (emphasis 
added). 
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Indeed, these added words are so extraneous that the Government 

does not even pretend that it is inserting a reference for 

the Court's convenience. This doctored quotation, the 

Government says, "shows the implicit interpretation of 

Congress" that EPA must establish effluent limitations under 

Section 301. The inconsistency of this doctoring of the 

legislative history with the remaining legislative history 

is shown by the colloquy between Senator Muskie (a principal 

supporter and author of the bill) and Senator Mathias; 

"Mr. Mathias. Does Section 301(b)(2)(A) on 
page 76 contemplate that a State or the Ad¬ 
ministrator, if appropriate, might be able to 
set the 1981 effluent limitations almost on an 
individual point source by point source basis?" 

"Mr, Muskie. Section 301(b)(2)(A), as well as 
Section 301(b)(1) anticipates individua l application 
of controls on point sources throu gh the procedures^ 
under the permit program establi shed under Section 

402 . 

"Mr. Muskie . . . The information u nder Section 
304(b) is to be a pplied in setting effluent 
limitations ." (117 Cong. Rec. S. 17454 (daily 
ed. Nov. 2, 1971), Leg. Hist . 1391 (emphasis 
added ).)\/ 

EPA's brief at pages 26-29 quotes extensively from 
the legislative history but can point to no part of the 
history explicitly adopting its view of the Act. While 


1/ The omitted part of the quotation dealt with a question by 
senator Mathias on Section 304(a) (1) relating to water 
quality. 



EPA's brief asserts the legislative history is clear, its 
argument must depend on "clear implication" (Resp. Br,, at 27), 


"implies" (id.), "what is obvious" (id., at 28), and "implicit 
interpretation" (id*)* absence of any straightforward 

reference to regulations under 301 confirms that Congress 
never contemplated such regulations. 

In fact, the Committee Report on the House amendments 
to S. 2770, the bill that became law, characterized Section 
304 (b) as requiring "the Administrator ... to publish ... 
regulations for the establishment of effluent limitations," 
not regulations establishing effluent limitations. H. Rep. 

No. 92-911, 92d Cong., 2d Sess., at 107 (1972), Leg. Hist . 

794 (emphasis added). The Conference Report reiterated the 
Administrator's role under Section 304(b) as one of promulgating 
" regulations providing guidelines for effluent limitations ," 
not regulations providing or establishing effluent limitations. 
S. Rep. No. 92-1236, 92d Cong., 2d Sess., 124-125 (1972), 

Leg. Hist . 307-308 (emphasis added). 

B. EPA Has Sluffed Over Its Violation Of The 
Administrative Procedure Act. 

Petitioners' opening brief pointed out that even 
assuming arguendo that the Administrator had implied authority 
to issue effluent limitations by regulation under Section 
301(b), EPA's eleventh hour denomination of its regulations 


as effluent limitations at the very least constituted rulemaking^ 
without notice and by fiat. Pet. Br. in No. 74-1687, at 16-17. 

EPA protests that Petitioners conveniently overlooked "references 
throughout the regulation-setting process to Section 301 as well as 
Section 304 as legal authority for the actions taken" and that 
its pronouncement that the nature of the regulations as effluent 
limitations "is readily obvious," Resp. Br., at 17-18. Even 
the most casual reading of those references establishes that 
Section 304 (b), and only Section 304 (b) , was cited by EPA 
as the legal basis for its regulations. 

EPA cites to comments by the industry to conclude 
that the regulations "obviously" were effluent limitations 
under Section 301. Resp. Br. at 19, While the industry 

objected to EPA's single-number proposals as unreasonable and arbitrary, 
there is no evidence in the record that anyone other than 
EPA knew that EPA was quietly transforming guidelines under 
Section 304(b) into effluent limitations under Section 3_01. 

Indeed, three weeks prior to the promulgation of 
the regulations for the phosphate industry, EPA promulgated 
general definitional regulations defining "effluent limitations 

L/ Judge Turk in his opinion in E. I. D uPont de Nemours & C o. 

V. Train, supra, recognized the notice issue but did not 
decide it on the ground that the issue should be presented 
to the Court of Appeals. Slip op., at l 8 - 19 (Appendix B). 


guidelines" as: 


"any effluent limitations guidelines 
issued by the Administrator pursuant 
to Section 304(b) o f the Act. (40 
C.F.R. §401.11(3), 39 Fea. Reg. 4532 
(February 4, 1974) (emphasis added).) 

T)ris definition was explicitly incorporated into the phosphate 

industry regulations. 40 C.F.R. §§422.11, 422.21, and 422.31, 

App. 1317 and 1318. 

EPA has in effect now recognized that it failed to 


give requisite notice. The preamble to proposed regulations 
tor a subsequent group of regulations, for the Grain Mills 
Manufacturing Point Source category, published on September 
17, 1974, states: "The regulation proposed herein sets 
forth effluent limitations and guidelines, pursuant to 
c.,..<ous 301 and 304(b). of the Act * ♦ *". 39 Fed. Reg. 

33470 (emphasis added). Thus, EPA is now giving the express 
notice which it failed to give when establishing the phosphate 


industry guidelines. 






IV. 


EPA'S INTERPRETATION RENDERS IMPORTANT 
PROVISIONS IN THE ACT REDUNDANT_ 


EPA'S interpretation makes significant provisions 
of Section 509 redundant and meaningless. Section 509(b)(1) 
provides; 

"(b)(1) Review of the Administrator's action 
(A) in promulgating any stand ard of performance 
under Section 306, ... . (E) in approving or 
promulgating any efflu e nt limitation or other 
limitation under Sections 301, 3 02. or 306, 
may be had by any interested person in the 
Circuit Court of Appeals of the United States 
for the Federal judicial district in which such 
person resides or transacts such business upon 
application by such person . . . .” (emphasis 
added.) 

Subparagraph (A) provides for review of standards of performance 

under Section 306 (new sources). The reference in subparagraph 

(E) to an effluent limitation approved or promulgated under 

Section 306 can have no meaning if it does not apply to a 

limitation in a permit. Indeed, the distinction found in 

Section 509(b)(1) demonstrates that an "effluent limitation 

or other limitation" in subparagraph (E) must,be interpreted 

to include only the limitation itself, not the standard or 

1 / 

guideline from which it came. 


1 / one congressman. Representative Terry of New York, complained 
about the lack of a special review provision for Section 
304 guidelines. In his Statement of Supplemental Views to 
the House Report, he said: 


"Section 509, which deals with administrative reviv^w 
continued on page 28 



EPA states that Petitioners- position that "promulgating" 
refers only Sections 302 and 306 and “approving" only relates 
to the Administrator's veto power over a state-proposed permit 
under Section 402(d)(2) is "specious" because "(ilt ignores 
the language" of Section 301(b)(1)(C). Reap. Br., at 21-22. 
section 301(b)(1)(C), contrary to Respondent's editorialising, 
does not authorize the Administrator to promulgate effluent 
limitations but, as with the Section 301(b) (1) (A) 
and (B) limitations, directs that they "shall be achieved". 
Further, these limitations, lilce their counterparts 
under Section 301(b)(1)(A) and (B), are obviously to be achieved 
by inclusion as conditions in Section 402 permits, not by 


continued from page _27—. 

orocedures, requires an application to U.S. 
court within 30 days of EPA determinations subject to 
review. Here administrative reviews is [sic] possible, 
but the time allowed is much too short. 

feeling that the time allowed should be doubled tony 
other significant areas in the legislation whet 
administrator has a great deal of discretionary action 
are however, without such review. These include 
section 204, the construction grant 
conditions. Section 303, the water ^ality 
and implementation plans. Section 304, the Federal 
guidelines, and section 402, the permit program. 

"Since tl-e permit program is fundamental to implementation 
of tto Tcl^Z guidelines promulgated by EPA under Section 
304 are )tey to the pollution '“"“ol conditions for 
discharge under the permits whether issued by EPA or 
bi f elite after EPA approval of a State Prcg«m an^^_^^^ 

No 92-911r 92d Cong., 2d Sess. 424 (1972), —g- 
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their unauthorized promulgation as regulations by the hdministtatot. 
Thus the 301(b)(1)(C) limitations, like those under section 
301(b)(1)(A) and (B), ate subject to "approval" by the ^ 

Administrator under his veto power of state-Issued permits. 

part three 

the REGUIATIONS must be set aside and REMANDED 
EPA has conceded that it erred in establishing the 

effluent guidelines for phosphorus pentasulfide (1977), 
phosphorus oxychloride and phosphorus trichloride (1983), 
foodgrade sodium tripolyphosphate (1977 and 1983), and foodgrade 
calcium phosphate (1983) facilities. These regulations, 

therefore, must be set aside and remanded. 

EPA also agrees that it must modify its definition 
"process waste water-.^The only specific effluent guidelines 
which EPA defends are the 1977 and 1983 effluent guidelines 
for elemental phosphorus plants and the 1983 effluent guideline 
for phosphorus pentasulfide plants. EPA arguments on the 1983 
effluent guidelines for elemental phosphorus and phosphorus 
pentasulfide plants and its views on the definition of "process 
waste water" as applied to the effluent guidelines are 

1/ section 303 (Resp^ term°"approving"^in 3^111^509^^1) (E) . 

rctir^l ts no? m:nUonrd in sLtion 509 (b)( 1 )(E) or anywhere 

else in Section 509. w 4 .ko iq-7-7 

9 / EPA however, has not even tried to explain why the 1977 
^ effluent guidelines for phosphorus plants restrict discharges 
:f'"pollui:nt or pollutant 
waste water pollutants. Pet. B . 








substantially identical to those in its brief in No. 74-1683 
on the new source standards of performance. To avoid ' 
duplication Petitioners will not repeat in this reply brief 
the arguments made in their reply brief in No. 74-1683. For 
the reasons stated in the brief in No. 74-1683; 

(1) the effluent guideline regulations for the 

phosphate industry must be set aside and remanded for reconsideration 

by EPA in light of its promise to amend the definition of 

1 / 

"process waste water"; 

(2) the 1983 effluent guidelines for elemental 

2 / 

phosphorus plants must be set aside and remanded; 

(3) the 1983 effluent guidelines for phosphorus 

1 / 

pentasulfide plants must be set aside and remanded. 

II. THE 1977 EFFLUENT GUIDELINES 
FOR ELEMENTAL PHOSPHORUS PLANTS MUST BE SET ASIDE AND REMANDED 

A. The Agency Must Reconsider The Guidelines In 
Light Of Its Recognition Of The Need For 
Amendments Relating To Rainfall Runoff And 
Net-Gross Policy. 

EPA describes Petitioners' concern about whether 
the guidelines will be applied on a net or a gross basis as 
"spurious" and, yet, admits the need for amendments to the 
regulations (which were proposed after Petitioners' brief 
was filed). Resp. Br. at 60-61. The Agency also concurs 
that the regulations must be amended to make allowance for 
discharges "attributable to inordinate periods of precipitation. 

1 / Petitioners* Reply Brief in No. 74-1683, at 7-10. 

2/ Petitioners* Reply Brief in No. 74-1683, at 10-16. 

3 / Petitioners' Reply Brief in No, 74-1683, at 16-23. 
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Resp. Br. at 71.' The 1977 effluent guidelines for phosphorus 

plants should be set aside and res,anded to the Agency for 

reconsideration in light of the promised regulations on net-gross 

policy and stormwater discharges. 

B EPA's Recently Found "Averaging Technique" 

Does Not support The 1977 Guidelines. 

EPA's defense of the 1977 phosphate and fluoride 

effluent guidelines for elemental phosphorus plants is that 

those effluent guidelines are based on an average of data from 
three plants - Monsanto at Columbia (Plant 028), Monsanto 

at soda springs (Plant 059), and Hooker at Columbia (Plant 

181). Resp. Br. at 57, 58 and 60. Petitioners are accused 

of "conveniently" forgetting about the Hooker plant. EPA 

that it did not really accept the ESQWIAC 
further suggests that it aiu 

recommendations. Reap. Br. at 55. 

Nowhere are the consequences of EPA’s insatiable 

appetite for single numbers more obvious. The issue is not, 

as stated by EPA, whether a post-promulgation search can turn 

up a technology that allows the guidelines to be achieved. 

Resp. Br. at 59. The critical mandate of the congress is 

that industrial dischargers meet by mid-1977 effluent limitations 

Which "require application of best practicable control technology 

currently available", section 301(b) (1)(A) . The question 

which EPA must address in establishing the guidelines is 
Whether they are consistent with application of best practicable 
control technology currently available. By EPA’s own findings. 

thBy are not. 
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EPA in the Preamble to the Final Regulations (App. 

1315 and 1316 ), EPA in the Development Document (App. 1772) 

and EPA in its brief (Resp. Br. at 56, 57 and 58) has repeatedly 
conceded that the two Monsanto plants are exemplary and that 

they employ best practicable control technology currently 
available. Yet, EPA promulgated effluent guidelines which 
neither plant meets. 

What EPA should have done, as recommended by 
ESWQIAC, is to establish a range of effluents levels representing 
the application of best practicable control technology as 
demonstrated by the Monsanto and Hooker facilities. Integral 
to the guideline should have been an objective elucidation 
of the factors set forth in Section 304(b)(1)(B) based on a 
sound technical analysis of the considerations (nature of 
technology, climate, etc.) which differentiate among the three 
plants as to the effluent levels achievable by best practicable 
control technology. With this guideline in hand, the permit¬ 
issuing agency would have the basis contemplated by the Act 
for ensuring that a phosphorus plant similarly situated to 
the Hooker plant would meet effluent levels demonstrated by 
Hooker and a plant similarly situated to the Monsanto Soda 
Springs plant would meet effluent levels demonstrated by 
Monsanto. 

In both instances, the plants would, as directed 
by the Act, be required to apply best practicable control 
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technology. Instead, EPA has taken legislative history 
indicating that the guidelines should be a range of effluent 
levels based on reference to the best performers in an industry 
and turned it into a meaningless exercise in arithmetic averaging 
with the result that the plants on which the guidelines are 
supposedly based will have to go beyond the statutory requirement 

of best practicable control technology. 

EPA's explanation that it averaged the data for 
the Hooker and Monsanto Plants is most disquieting for additional 
reasons. The computation of the guidelines now offered by 
EPA in its brief is, of course, nowhere to be found in the 

record. 

In fact, EPA's statement of the rationale for the 
effluent guidelines in the preamble to the final regulations 
is directly contrary to that in its brief; 

"The ESQWIAC limits include two additional 
phosphorus plants [the Monsanto facilities] 

* * * and [EPA]' has allowed a discharge 
based on data in the Development Document 
for the treatment capabilities for thes £ 
plants. * * * [T]he data in the Development 
Document does support the specific limi^ 
proposed by ESWQIAC." App. 1315 (emphasis 

added). 

"The limitations are based upon two pla.n^ 
that discharge process waste water from 
treatment plants that exhibit exemplary 
performance." App. 1316 (emphasis added). 



Even if, es suggested by EPA in its brief. Petitioners 

somehow should have ignored EPA's proclamation that it "was 

basing the guidelines solely upon the two Monsanto plants 

or on the numbers proposed by ESWQIAC" (Resp. Br. at 58), 

Petitioners are left with the problem that EPA's present 

arithmetic does not work. Adding zero (for Hooker) to the 

data for the Monsanto plants and dividing by three comes no 

closer to rationalizing the effluent guidelines actually 

promulgated than adding the data for the Monsanto plants and 

1 / 

dividing by two: 


Effluent Hooker Moneento Moneento Average 

Guideline (Columbia) (Columbia) (Soda Springe) (Three Plants) 


Average 

(Monsanto Plante) 


Fluorides 
Phosphates (as P) 

Total Suspended Solids 


\/ Petitioners never suggested that the fluorides guideline 
was based on the average of the Monsanto plants. Pet. 

Br. in No. 74-1687, at 43. 

2/ EPA, in its brief, apparently used the .2 pounds 

( 065 pounds when converted to phosphates as P) per 100 
piunL of product (Resp. Br. at 57) included in Table 13 
^Apo. 1737). It appears that the correct effluent phosphate 
level for Monsanto's Columbia plant is the .12 pounds total 
phosphates (.039 pounds as P) in Table 14 (App. 1738) and 
that the phosphate number in Table 13 apparently was rounded 
off. However, even assuming that EPA played its averaging 
game with the higher phosphate number, it is evident that 
EPA's guideline of .15 pounds probably came from the average 
of the Monsanto plants (.16 pounds) rather than the average 
for three plants (.11 pounds). 
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petitioners have underlined the averages which most closely 
resemble EPA's effluent guidelines (including that for total 
suspended solids even though it is not at issue in this case) 
to demonstrate that, if EPA engaged in an averaging game as 
stated in its brief, the rules of the game inexplicably varied 
depending on the pollutant parameter. 


CONCLUSION 

For the reasons stated above, the Court should rule 
that it is without Jurisdiction to review the effluent guideline 
regulations. Should the Court determine that it has jurisdiction, 
the regulations should be set aside and remanded. 

PFiRnectfullv submitted. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN PAPER INSTITUTE, 

Plaintiff, 


RUSSELL E. TRAIN, as Administrator, 
Environmental Protection Agency, 

and 

JOHN R. QUARLES, as Deputy Administrator, 
Environmental Protection Agency, 


Defendants• 


( 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

_) 


Civil Action No. 74-814 


EICED. 

SEP 2 01974 

aAMHSE.DAVOr*C!efK 


ORDER 

The Motion to Dismiss filed by the defendants In 
this aetion is GRANTED, and the action is hereby DISMISSED, 
on the gronnd that the regulations challenged by the plaintiff 
in this suit are-effluent lladtations which, pursuant to 
section 509 of the Federal Water Pollution Control Act Amendment 
of 1972, are subject to review only In United States Courts of 
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UlIITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUI-3IA 



AMERICAN PAPER 


V, 

RUSSELL TRAIN, 


INSTITUTE j 

Plaintiff ) 

I Civil 
et al. ) 

Defendants ) 

T.T^:^^ORAM)UM OPINION 


Actior No. - im - f S 

• E 11E ® 

SEP 2 01974 
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Plaintiff trou^t this action to set aside certain regula 
tions setting forth water pollution effluent Lunitations 
guidelines and standards of performance for the pulp, paper 
and paperboard industries. These regulations were published 
pursuant to the Federal Water Pollution Control Act Amendments 
of 1972 ("FWPCA" or ’'the Act"); Pub.L. 92-50^ 86 Stat. 816 , 

33 U.S.C. § 1251 et sea. (October I 8 , 1972) 


The precise issue is whether this Court has Jurisdiction 
to review the regulations in question. Plaintiff contends that 
the challenged regulations are reviewable in this Court pirsuant 
to the Administrative Procedure Act ('the APA"), 5 U.S.C. 555 
et seq. Defendants maintain that the regulations are effluent 
limitations issued pursuant to § 301 of the Act, 33 U.S.C. § 1311* 


1/ Regulations'^der challenge were promulgated ^ 

§§ 430.10 through 430.56, 39 Fed.Reg. 18742 (I'^y ^97 ) an 

40 C.F.R. §§ 401.10 through 401.12, 39 ^30 ^ through 

iQ7li^ in*’0'Par as they are annlicable oO 40 C.. .R. 39 • 

thcreLre ro^-icvzbl. orOy by a of Appeals, pur- 

suant to § 509(b)(1) of the Act, 33 U.S.C. § 1^69. 
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nalrtiffs argm^nt appears to te that the regulations in 
question are guidelines Issued pursuant to S 30U(b) of the 
Art. 33 V.S.C. 5 1314(h) or that, if not guidelines, are 
void Ujsltations prosulgated erroneously in the stead of 
guidelines. In either event, plaintiff clains these regula¬ 
tions are revievahle in this Court under the provisions of the 
APA (section 10(a)). Assusdng arguen do that the regulations 
are guldeUnes onl/, or guidelines divisible from lirdtatlo M 
for purposes of review, we hold that this Court does not have 

Jiirisdiction to review. 

The fWICA at S 304(b) provides for the promulgation of 
guidelines as an’aid to the establishment of effluent limita¬ 
tions standards of perfo»ance for existing point sources, such 
UBltatlons to be promulgated for use in the permit Issuance 
mechanism to be put in effect no later than July 1, 1977. See 
33 O.S.C. §§ 1311 and 1314(b). Since guidelines are only an 
aid in estabUshing effluent limitations and since limitations, 
art guidelines, cocprlse the standards of performance for the 
issuance of permits, plaintiff cannot be heard to complain that 
It is "■d-.u.raclv af c—t-a or aggrieved" by guidelines, the 
criteria of Section 10(a) of the APA. If these regulations are 
limitations, which this Court holds they in fact are, 5 509 of 
the FWPCA provides for review by a United States Court of Appeals 
and not by a United States District Court. We therefore lack 
■ subject ratter jxirisdiction. 

As to whether review of these regulations might be had in 
this Court as weU as the Court of Appeals - the law is clear 
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that ’’when Congress has specified a procedure for judicial re¬ 
view of adfflinistrative action, courts will not make nonstatutory 
remedies available without a showing of patent violation of 
agency authority or manifest infringement of substantial rights 
irremediable by the statutorily prescribed method of review. . . . 

V. volue . 151 U.S. App. D.C. 90, 95, ^ 26l, 266 

(1972). Accordingly, plaintiffs complaint is dismissed for the 
^ jurisdictional reason already set forth. An order consistent 

with the foregoing has been entered this date. 




UnitW 


,4i. 




John H. Pratt 
a! States District Judge 


September l8, 1974 > 
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APPENDIX B 


AT RiTAivlOKt, VA. 
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SEP 2 i’ i973 

IN Tilii UNITKD STATFS DISTRICT COURT' ■ co- 

rOR THE WRSTFRN DISTRICT Ol’ VIRGINIA JOYiTc F. V/IT y -LEH-' 
noAivOicE DIVISION /\ , /r/. ,C/:\. 


E. I. DUPONT 33E NEMOURS ) CIVIL ACTION NO. 74-57 
and COMPANY, et al, 

) 

Plaintifts, OPINION and ORDEj\ 

) 


) BY: James C. Turk, Chief U. S. 
District Judge 


3 S):ll E. train, et al, ) 


RUSS)-: 


Defendants.) 


This suit is brought by eight chemical manufacturers 
seeking declaratory and injunctive relief against tlie Administrator 
and Deputy Administrator of the Environmental Protccricn Agency 
(EPA). The case is presently before the court pursuant to plaintiffs' 
motion xor partial summary -judgment and declaratory judgment and 
the defendants' motion to disndss for lack of subject matter 
jurisdiction or alternatively to stay the ,>roceedings. 

Plaintiffs ultimately seek uo have this court enjoin and 

set aside certain regulations promulgated by the Administrator of 
tlic EPA governing the effluent discharge of sulfuric acid i-lants 
on qrouids that they are arbitrary, capricious, not supported by 

substantial e/i<lcnce, beyond t)ic statutory autl.ority of )-:PA ^aud 

. , j • v.’ator po.liution Control 

not in accord v;ith proco hires of the l-cdc.... uauc. 

Act Amcnd-aentr; of 1972, 33 U.J.C- S 1251 i.t ("The Act") 

the Administrative Procoduro Act. Kesolutio.i of those allegations 

roguires factual doterminations and they are accordingly : ot now r^i-o 

for disposition. However, plain! iffn also raise several issues of 

£.UaLutory constru' tior not depaudent upon iactual determinations and 

which may result in the disponitici of the cine .it thir time. The 

jonowiug isruoa are now batore O-e court tor rorclation: 


1. Whether the Administrator of the EPA has the 
authority under section 301(b) of the Act to 
issue regulations establishing effluent 
limitations for sulfuric acid plcints; 

2. Whether the regulations in question conform to 
section 304 (b) of the Act and the- notice and 
public participation provisions of the Adminis¬ 
trative Procedure Act; and 

3. v/hether this court has jurisdiction to review 
the regulations in question and the procedures 
by which they were promulgated, or whether as 
defendants contend, this suit should be dismissed 
for lack cf subject matter jurisdiction. 

THE STATUTE ^ 

The Federal Water Pollution Control Act Amendments of 
1972, while technically amending the Federal Water Pollution 
control Act of 1965, 33 U.S.C. S§ 1151 ct is in effect 

a comprehensive statute in its own right. Section 101(a) of the 
Act states as its objective "to restore ahd maintain the chemical, 
physical and biological integrity of the Nation's waters," and 
states as two of its goals "that the dischargc\f pollutants into 
the Navigable waters be eliminated by 1985" and "c^^at wherever 
. attainable, an interim goal of water quality which provides for 

the protection and propagation of fish, shellfish, and v/ildlife 
and provides for recreation in and on the water bo achiev'ed by 
July 1, 1983." Of primary interest to this suit re sections 301, 

304 and 402, which establish the regulatory framework for achieving 
the above goals and section 509(b)(1) providing for judicial review 

' of the Administrator’s actions. 

Section 301(a) makes it unlawful for any person to dis¬ 
charge any pollutant except as in compliance with certain enumerated 
sections of t.he Act including section 301. Section 301(b) then states: 
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"jn ordoir to carry out the objective of 
Lhiu Act, there si.all Vie achieved 

" (1) (A) t:ot later than duly 1, 1977, 
effluent limitations for point sources,.. 

(i) which shall rcinire the application of 
the best practicable control technology 
currently available as defined by the 
Administrator pursuant to section 304(b) 
of tints 7vct.... 


"(2) (A) not later than July 1, 1933, 

effluent- limitations for categories and classes of 
point sources...which (i) shall require appli- 
cation of the best available tec’ nology cconoK^xcalli 
achievable for such category or class, which wi 
result in reasonable further progress toward the 
national goal of eliminating the discharge of all 
pollutants, as determined in accordance with regu¬ 
lations issued by the Administrator pursuant to 
section 304(b) (2) of this Act, which such effluent 

limitations shall require the elimination of dis¬ 
charges of all pollutants if the Administrator 
finds, on tlie basis of information available to 
him (including information developed pur.scan. to 
section 315), that such elimination is teenno- 
loqically euid economically achievable for a 
category or class of point sources as deter.mined 
in accordance v;ith regulations issued by the ^ 
Adminir^tra'.cr pursuant to section 304(b)(2) c.; 
tVixs Act- ■ • * 


section 304(b) to which section 301(b) refers provides 


"For tVie purpose of adopting or revising^ 
effluent limitations under this Act the Adminis¬ 
trator shall, after consultation with appropriate 
Federal and State agencies and other interested^ 
persons, publish within one year of enactment o. 
this title, regulations, providing guidelines for 
effluent limitations, and at least anm.c.lly there¬ 
after, revise, if appropriate, such regulations. 
Such regulations s’aall 


" (1) (A) identify, in te rns of amount.ij of 

constituents and cViemicnl, p^sienl, and biological 
cha-acteristics of pollutants, the degree of 
effluent reduction attainable tViroar'a the 
of the best practicable control technology cuvrently 
available for classes and categori c.s of point sources 

and 


" (E) specify factors to Vie tal.en into .iccount 
in determining the conlrcl measure:: and practices 
to be aoDlicnble to point sources...within such 
catcgoricr. or clas.ses. Factors . c latM j to Uu' 
as.-ossment of best pract icsble con. rot tcchnolo .y 
currently available to comply v/.Ul: lui.iscct.Lon (b) 
(1) of sectiop 301 of this Act uhal 1 iueVuVe con¬ 
sideration of the total cost of ap.-,l icat loa of 
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technology in relation.to the effluent reduction 
benefits to be achieved from such application, and 
shall also take into account the ago of equipment 
and facilities involved, the process employed, the 
engineering aspects of the application of various 
types of control techniques, process changes, non- 

quality environmental impact (including 
energy requirements), and such other factors as the 
Administrator deems appropriate. 

”(2)(A) identify, in terms of amounts of con- 
stitutents and chemical, physical, and biological 
characteristics of pollutants, the degree of effluent 
reduction attainable through the application of the 
best control measures and practices achievable 
including treatment techniques, process and procedure 
innovations, operating methods, and other alternatives 
for classes cuid categories of point sources...; and 

"(D) specify factors to be taken into account in 
determining the best measures and practices available 
to comply with subsection (b) (2) of section 301 of 
thif Act to be applicable to any point source... 
within such categories or classes. Factors relating 
to the assessment of best available technology shall 
take into account the age of equipment and facilities 
involved, the process employed, the engineering aspects 
of the application of various types of control techniques, 
process changes, the cost of achieving such effluent 
reduction, non-water quality environmental impact 
(including energy requirements), and such other 
fdotoia as the Administrator deems appropriate; and 

"(3) identify control measures and practices 
available to eliminate the discharge of pollutants 
from categories and classes of point sources, taking 
into account the cost of achieving such elimination of 
the discharge of pollutants." 

The statutory scheme further provides for a national 
system of discharge permits known as the "National Pollutant 
Discharge Elimination System" (NPDES) to insure that the control 
]cvels established by the Act are achieved. Thus, section 402(a) 

(1) states: 

"Except as provided in sections 318 and 404 of 
this Act, the Administrator may, after opportunity 
for a public hearing, issue a permit for the dis¬ 
charge of any pollutant, or combination of pollutants, 
notwithstanding section 301(a), upon condition that 
such discharge will meet cither all applicable require¬ 
ments under sections 301, 302, 306, 307, 308 and 403 
of this Act, or prior to the taking of necessary 
implementing actions relating to all such requirements, 
Buch conditions as the Administrator determines are 
necessary to carry out the provisions of the Act." 
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section 402 (b -e) turU.cr provider, thnt the permit isnuinc, authority 
bo oivon to tbo individual rtatur which submit a program which meets 
the requirements o£ the Act, nlthough the Administrator retains the 
power to prevent the issuance of a permit he deems to be -outside 

the guidolinos and requirements of this Act." 8 402(d)(2). 

section 509(b) provides for judicial review of the 

Administrator' s determinations: 

" (1) Review of the Administrate • tion 
(A) in promulqating any standard ion 

LI. section 306, <BUn mah n, ar. o - 

pursuant to section 306(b) (IHc - ‘ 

Ly effluent standard, prohibit!/.. ‘ 

standard under section 307, (D) . iKing -^nv o .ter 

mination as to a state permit pr;‘- 7 tam .suVr - 
under section 402 (b). (E), m appvo.ii.gf o. i^omul 

qating any effluent limitation or other Ixinitatio 

under section 301, 302, or 306 , and (F) 

or denying any permit under section 402, may be had 

by a^7in«roL=d person in the =tr''f'de?ri juLcial 
Appeals of the United States for the '“f 
district in which such person resides or transacts 
l,ch business upon application by such person Any 
-uch application shall bo made within ninety days 
from the date of such determination, approval 
promulgation, issuance, ^ ‘ „ 

Lte only if such 

grounds which arose after such ninetieth day. 

••(2) Action of the Administrator with respect 
to which review could have been obtained under 
oaraqraph (1) of this subsection shall not be su ^ec 

review in any civil or criminal proceeding 

for enforcement." 

THF, UF.G TI TiATIONS 

on August 6, 1973, the El'A published notice of proposed 

rulemaking -with respect to effluent limitation, guidelines, standards 
of per£orm,an=e and protroatment standards for new source,.- 3(1 Fed. 

Reg. 21202. on October 11, 1973, RCA published notice of proposed 

rulemaking for 40 C.r.R. Part 415, -Effluent Mmitation, Cuidelines 
and Standards of Ikirfor.ance and Pretreatment for Inorganic chemicals 
. Manufacturing Point Source category.- 3(i Fed. Reg, 20174 ot sea. Those 
proix,sea re,ul.itions snMivid^d the inorganic chemicals manufacturing 
' category Into twenty-two sub-eaUegories. each representing n different 
chemical. Including snlCnrie ..eld, with respect to sulfuric acid, the 




proposal diacussed the three principal methods of inamifacture - double 
absorption plants, single absorption plants i\nd spent acid plants - and 
stated that the proposed regulations would not apply to spent acid 
plants. However, the proposed regulations for both single and double 
absorption plants established the standard of "no discharge of process 
waste water pollutants to navigable waters" both "arter application 
of the best practicable control technology currently available" and 
"after application of the best available technology economically 
achievable." 30 Fed. Reg. 28192. After receiving additional comments, 
including comments from seven of the plaintiffs to this suit, 39 Fed. 
Reg. 9612, final regulations were issued on March 12, 1974 for 40 
C.F.R. part 415 (Inorganic Chemicals Manufacturing Ftoint Source 
category). The Administrator declined to change the basic proposed 
regulations for sulfuric acid production, and the "no discharge of 
process waste water pollutants' went into effect. 40 C.F.R. §§ 415.212 
415.213, 39 Fed. Reg. 9634. The proposed regulations for sulfuric 
acid production (as well as other subcategories in the Inorganic 
Chemicals Manufacturing Group) were modified with regard to the 
limitations representing best practicable control technology currently 
available (40 C.F.R. i 415.212), by providing chat the "no discharge" 
standard might be adjusted for certain plants by the Regional Adminis¬ 
trator or the State in issuing an NPDES permit; according to the 
regulation, such an adjustment could be made on the basis of a showing 
that certain factors peculiar to the discharger are "fundamentally 
different" than the factors considered in formulating the regulation. 
40 C.F.R. i 415.212, 39 Fed. Reg. 9034. 


B-6 


- 6 



I 


PlaintiJifa’ statutory construction argument is essentially 
that the regulations for sulfuric acid plants are not valid effluent 
•■guidelines" complying v/ith the requirements of section 304(b). They 
contend that the word "guidelines" in section 304(b) is a term of 
art which contemplates the administrative promulgation of broadly 
outlined regulations to serve as a starting point for the development 
of specific restrictions which would then be individualized for 
each discharger by way of permits issued by the Regional Administrator 
or State pursuant to i 402 with such permits embodying the "limitations" 
to be "achieved" pursuant to § 301. In support of this construction 
plaintiffs note that I 304(b) requires that the guidelines to be 
published as regulations contain two elements: (1) the degree of 
effluent reduction "attainable" by 1977 using the "best practicable 
control technology currently available" and by 1983 using the "best 
available control measures and practices achievable" for classes and 
categories of point sources; and (2) a specification of the factors 
to be taken into account in determining the control measures applicable 
to point sources within such categories or classes in order to attain 
these goals. Thus plaintiffs argue that the regulations were intended 
to be flexible guidelines and not prescriptive rules applicable across 
the board to all plants in a given category (i.e. sulfuric acid plants) 
and the permit granting agency would look to the guidelines for 
determining the degree of effluent limitation attainable for a given 

plant. 

Plaintiffs' specifically contend that the regulations for 
sulfuric acid plants fail to discuss the statutory factors and hence 
provide no guidance to the permit-granting authorities. Purthermorc. 
they contend that the EPA's construction and implementation of the Act 
would frustrate the intent of Congress in allowing the States to play 
a major role in implementing the Act. They argue that by making the 
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rcguJations binding proscriptions in the form of specific limitations 
instead of a "range" of discharge levels together with factors to be 
taken into account for discrete industrial categories, the EPA has 
deprived the States of discretion in'administering, the NPDES program. 
This is said to be contrary to the intent of Congress expressed in 
§ 101(b) of the Act "to recogni^-o, preserve and protect the primary 
responsibilities and rights of the States to prevent, reduce and 
eliminate pollution...." 

Based on their construction of the Act, plaintiffs then 
contend that review in the Court of Appeels pursuant to a 509(b)(1> 
of the Act is not available to challenge the regulations constituting 
effluent guidelines under B 304(b). Since § 509(b) provides only 
for review of EPA actions under sections 301, 302, 306, 307 and 402 of 
the Act, review of other regulatory actions by the EPA as well as 
certain other agencies empowered to act under the Act would proceed 
under the Administrative Procedure Act, 5 U.S.C. § 702, through other 
jurisdictional statutes such as the Mandamus and Venue Act of 1962, 

28 U.S.C. § 1361.^ Thus plaintiffs argue that review of I 304(b) 
guidelines is not encompassed by i 509(b). In support of this 
position, plaintiffs point out that each of the sections specified 
in i 509(b) allow regulatory actions-by the EPA which may then be 
enforced by the Administrator pursuant to § 309 or by "any citizen" 
pursuant to S 505 by way of a civil suit in the district court. 

They argue that actions taken pursuant to sections not specified in 
•j 509(b), including guidelines issued pursuant to § 304(b), require 
further implementing stops, and hence a decision of broad precedential 
effect by a Court of Appeals was not deemed necessary in the first 


instance. 




In contrast, dofondants contend that thu Act contemplates 
that the Administrator promulgate actual effluent limitation, which 
will then be unlCormly applied by the Administrator or the states in 
issuing HPDES permits under section 402. According to their con¬ 
struction, section 304(b) guidelines have no direct relationship to 
permit proceedings under section 402, but merely provide a basis 
for establishing the effluent limitations. They accordingly argue 
that the regulations are effluent limitations properly established 

pursuant to section 301(b). 

Defendants view the regulations in question, 45 C.r.R. SS 
415.212, 415.213, as valid effluent limitations promulgated pursuant 
to section 301(b) with the fixed number of zero for the discharge of 
process waste water from sulfuric acid plants being the established 
limitation. In addition they contend that 45 C.F.n. Part 415 establishe 
the -guidelines" required by section 304(b) by subdividing the , 

inorganic chemical manufacturing group into 22 su).categories of 
specific chemicals^. Thus defendants contend that the regulations 
are -guidelines- issued pursuant to section 304(b) by way of subcategori 
ration, but are effluent limitations in terms of the specific numerical 

restrictions imposed. 

On the basis of this construction, defendants argue tnat 
jurisdiction to review the regulations is exclusively in the Court 
of Appeals pursuant to section 509(b)(1)(E). Furthermore, it is 
asserted that since the "guidolinps- are intertwined with and provide 
a definitional basis for the limitations, they should also be 
reviewed in the Court of Appeals. 


The issue of statutory construction presented in this 
case is one of first impression^ in which the court must seek 
the intent of congress from the words and structure oL the statute 
and its lcgislat.ivo history. Although the vary.ing interpretations 
of the Ac:t presented by the parties both find support in the statute 




and its history, for the reasons which follow tho court concludes: 

(1) that tho Administrator was authorized to promulgate by regulation 
tho effluent limitations in issue; (2) that the structural and content 
requirements of such regulations under section 304(b) were satisfied; 
and (3) that judicial review of these limitations and guidelines is 
exclusively in the Court of Appeals under section 509(b)(1)(E). 


Taken as a whole, the various sections of the Act support 
the defendants' construction that section 301(b) effluent limitations 
wore intended to be promulgated as regulations apart from section 
402 permit proceedings. This is implicitly supported by section 
509(b)(1)(E) which provides for review of the Administrator's actions 
-in approving or promulgating any effluent limitation under section 
301, 302, or 306...." The independence of such limitations is also 

implicit in seccion 505 which provides in subsection (a) for any 
citizen to sue for a violation of "an effluent st.mdard or limitation 
under this Act"; but even more revealing is section 505 (f) which defines 
..effluent standard or limitation under this Act" to include six separate 
definitions among which are; "(1) effective July 1. 1973. an unlawful 
act under subsection (a) of section 301 of this Act. (2) an effluent 
limitation or other limitation under''section 301 or 302 of this Act; ... 
or (6) a permit or condition thereof issued under section 402 of this 

_" Obviously under plaintiffs' construction of the Act the second 

definition quoted above would be redundant with the sixth. Plaintiffs 
have offered no explanation for this apparent inconsistency with their 


position. 


plaintiffs would avoid the implication of section 509(b) 
(1) (E) by construing the word ..promulgating" in section 509(b) (1) (E) as 
applying only to .section 302 and the word "approving", as having appli¬ 
cation to effluent limitations under sections 301 or 306. In support 
of this construction, plaintiffs point out that section 402(b) allows 
a state to develop a plan for issuing permits and thus displace 
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£: auLhority to iri.-.uo permits; and further tliat 

r.oetion 402 (c!) juovidcs a check on tVic states by allowing the 

Administrator to veto a permit issued by the state: 

"(d)(1) Each state shall transmit to the 
Administrator a copy of each permit appli¬ 
cation received by such State and provide 
notice to the Administrator of every action 
related to the consideration of such permit , 
application, including each permit proposed 
to be issued by such State. 

" (2) No permit shall issue...(b) if the 
Administrator within ninety days of the date 
of tri-insmittal of the proposed permit by the 
State objects in writing to the issuance of 
such permit as being outside the guide 1 incs __and 
reguirements of this Act . (plaintiffs' emphasis). 

From these sections, plaintiffs argue that the use of 
"approving" in section 509(b)(1)(E) was in reference to the Adminis¬ 
trator's action in reviewing effluent limitations under section 301(b) 
or standards of performance under section 306^ which would be set by 
the States in permits. They further contend that such approval was 
a necessary element inasmuch as such a federal connection to a state 
program was necessary in order to justify review in the federal courts, 
On the other hand, plaintiffs argue that section 302^ provides for the 
promulgation of effluent limitations by the Administrator in certain 
defined situations without a provision for state implementation. This 
is said to explain the use of "promulgating" in section 509(b)(1)(E). 

Su(. i a construction of section 509(b)(1)(E) is 
unconvincing for several reasons. First, section 302 doe.s not vequire 
that effluent .limitations bo "promulgated" ; rather it states that 
"effluent limitations... shall be established." The court fails to 
see a distinction botv/een the establishment oi limitations under 
section 302 and the achievement of limitations under section 301(b) 
particularly in view of the language used in sect.ion 301 (e) : 

"Effluent limitations establiahed-pursuant to 
tliis sect.ion or sect-ion 302 of thin Act shall be 
applied to all poin'j sources of discli irge of pollutants 
in accordance v/ith tho. provi.uions of tliis Act.' 


n 
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similarly ncction 30i (c) provides; 

'•The establishmeut of effluent limitations 
under this section shall not operate to delay the 
application of cuiy effluent limitation established 
. under section 301 of this Act." 

Second, plaintiffs' construction of the interrelationship between 

section 509(b)(1)(E) and section 402(d)(1) and (2) ignores the 

fact that sections 402(d)(3), 402(e) and 402(f) allow the 

Administrator to waive review of permits issued by the States, 

and thus in such situations, by plaintiffs' analysis, there would 

be no federal judicial review under section 509(b)(1). Finally, 

the reference to "guidelines and requirements of this Act" in section 

402(d)(2) v/ould appear to section 304(h) guidelines^ (as opposed to 

section 304(b) guidelines) in view of the references to "guidelines" 

in sections 402(b), 402(c)(1), and 402(c)(2) and 402(e) being 

specifically to section 304(h) guidelines. 

Even more strongly suggestive of the conclusion that 

section 301(b) limitations were intended to be promulgated as 

regulations is the interrelationship between section 301 (b) and 

304(b). Thus the requirements of sections 304(b)(1)(A) and 304 

(b) (2)(A) that the Administrator publish regulations which identify 

the degree of effluent reduction attainable by 1977 and 1983 appears 

to contemplate the issuance of actual effluent limitations which 

are referred to in section 301(b)(1)(A) as being "defined by the 

Administrator pursuant to section 304(b) of this Act" and in section 

*- ■ 0 « 

301(b)(2)(A) as being "determined in accordance with regulations issued 
by the Administratorpursuant to section 304(b)(2) of this Act...." 

Doth plaintiffs and defendants quote ths definition of 
effluent limitation in section 502(11) in support of their respective 
interpretations of the Act; , . ... 
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"Tho term ‘effluent limitation' lueans any 
restriction established by a State or the 
Administrahor on quantities, rates, and concen¬ 
trations c£ chemical, ijhysical, biological, and 
other constituents which arc discharged from 
point sources into navigable waters, the waters 
of the contiguous zone, or the ocean, including 
schedules of compliance. " 

Plaintiffs argue that since a state cannot issue regulations 
the definition indicates that effluent limitations do not involve 
regulations and that the definition contemplates that both the 
states and the EPA will have a shared role in estnblishi'.g effluent 
limitations. However, the court does not perceive this definition 
as being inconsistent with the defendants' construction of the 
Act and the regulations herein challenged since the effluent 
limitations promulgated by the Administrator may nevertheless be 
"established" for a given discharger through a permit issued by 
a state which has satisfied the requirements of section 402. 

Further support for the conclusion that NPDES permits 
issued pursuant to section 402 would embody the offluent limitations 
previously established by the Administrator is implicit in the 
fact that section 402(a) requires that such permits meet the 
"applicable requirements under section 301" but omits any reference 

to section 304(b) guidelines. ) 

/ 

As noted, the regulations herein challenged establish 
the number of zero as the effluent limitation for both single and 
double absorption plants. The court is of the opinion from a 
consideration of the structure and wording of the Act that the 
Administrator had the authority to promulgate such limitations 
under section 301(b) pursuant to his authority under section 304(b). 

It follows that plaintiffs' substantive challenge to such limitations 
must be brought in the Court of Appeals pursviant to section 500(b) (1) (E) . 

2 . 

Plaintiffs further challenge the regulations in quo■ 'n 

for falling to nptic i ly the factors to be taken into account in 
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d..termining the control measures and practices to be applicable 
to point sources within such categories or classes, as required by 
sec-ion 304(b) (1) (B) and 304(b) (2) (B). As noted, defendants argue 
, ..at the subcategorization in effect establishes -guidelines" under 
section 304(b). They contend that variations in plant age, size, 
manufacturing processes, raw materials etc. (section 304(b)(1)(B) 
and 304 (b) (2) (B) factors) were taken into account by such subcategori¬ 
zation. They further argue that this approach is consistent with the 
statutory scheme and facilitates the achievement of reasonably uniform 
limitations for similar point sources under section 301 of the Act. 

The c.urt notes that although the factors were not set forth 
as regulations as such, the regulations do indicate that the factors 
were considered. The regulations in question also indicate that the 
effluent limitations established could be varied for an individual 
discharger in .^n NPDES permit upon a showing "that factors relating 
to the equipment or facilities involved, the processes applied or 
other such factors related to such discharger are fundamentally 
different from the factors considered in the establishment of the 
guidelines...." 39 Fed. Reg. 9634; 45 C.F.R. § 415.212. In addition, 
defendants assert (and the regulations note) that the factors in 
question are analysed in a "Development Document." 

In view of the aforementioned conclusion that sections 
301(b) and 304(b) intend that the Administrator will publish 
effluent limitations for classes and categories of point sources, 
the court is of the opinion that the approach taken by the Administrator 
' in specifying factors is in accord with section 304(b). In this 
regard it must be noted that the factors required to be specified 
under section 304(b) were not intended to exist in a vacuum. Rather, 
both sections 304(b)(1)(B) and 304(b)(2)(D) respectively require 
such factors in reference to "the assessment of best practicable 
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ocntroV toohnolw c-urtcntly ,-w^ilablo to comply »tth cbaoctioo 
(b)(1) oC section 301- and "the best meascros and practices available . 
to comply with subsection (b)(2) ot section 301". Thus the statute 
appears to contemplate the incorporation o£ such tactors in the 
effluent limitations established under section 301. which was 
apparently done in this ease. Accordingly, the court believes that 
any challenge to the Administrator's consideration of various factors 
or the weight given to each. UHo the challenge to the actual 
numerical limitations, is in essence a challenge to the Administrator's 
action in promulgating effluent limitations under section 301 and 
must be pursued under section 509(b)(1)(E) in the Court of Appeals. 

The court further is of the opinion that section 509(b) 
is consistent with the above construction of the Act. It is reasonable 
to assume that by providing original judicial review in the courts 
of Appeals Of effluent limitations under section 509(b) along with 
Stri-t time limit.-.tion,-. and prohibitions on reviev: by way of ="itinal 
or other civil proceedings, congress sought to establish expeditious 
and consistent application of limitations.’ However, by plaintiffs' 
eonstruction of the Act, actual effluent limitations would always 
be individualized for dischargers in ..ODES permits, thus limiting 
the broad precedential effect of any judicial decision approving 
or rejecting any such limitation. Furthermore, if plaintiffs could 
challenge oection 30d(b) guidelines in the district court and section 
301(b) limitations in the courts of Appeal, this would create 
duplicitous litigation because of the close interrelationship 
between these sections and the fact that the administrative record 
in each suit would be virtually identical. In addition, any 
succ 3 sa£ul chall^iKje to guidcl.inus 3n the district court, would 
tho limitations which could only. )>e chullongud in the Courts of 
;^H>oal and would thus hinder the goal of pron.ut judicial review. 
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3. 


Tho legislative history of the Act is generally 
consistent with tho stated conclusions concerning the relationship 
between sections 301, 304 and 402 and the Administrator's authority 
to establish the effluent limitations in issue. Both the House 
Report accompanying H.R. 11896 and the Senate Report accompanying 
S. 2770 indicate that the Administrator is to establish specific 
effluent limitations for subcategories of point sources. Thus 

the House Report stated: 

"As required in section 304(b)(1)(A), 
the Administrator, by regulations, is to 
identify the degree of effluent reduction 
attainable by the application of the best 
practicable control technology currently 
available for classes and categories of 
point sources . By this the Committee expects 
that the Administrator will concentrate on, 
but not be limited to, those categories of 
point sources enumerated in section 306 (b) 

(1)(A) and any which the Administrator might 
add to that list. The Committee expects that 
tho identification will be in objective terms and 
^ 11 sot out actual perforn.a.ice levola Toi: the 
classes and categories of point sources rather 
than prescribing specific control techniques , 
processes or ecu j oment ." H. Rep. No. 92-911, 

92d.~^ng.. 2d Sess., 107 (1972), reprinted 
in Senate Committee on Public Works, Committee 
Print, A Legislative History of the v/ater 
P ollution control»Act Amendments of 1972 , 93d 
Cong. 1st Sess., at 794 (1973) (hereinafter 
"Legislative History "). (emphasis added). 

The Senate Report similarly indicates that effluent 

limitations will be established by'regulations, and in addition 

indicates that the defendants' approach in incorperating factors 

into such limitations is consistent with the statutory scheme. 

"It is the Committee's intention that pursuant 
to subsection 301(b)(1)(A), and Section 304 (b^ the 
Administrator will interpret the term 'best practicable' 
when applied to various categories of industries as a 
basis for specifying clear and precise effluent limitations 
to be implemented by January 1, 1976. in defining best 
prac ticab le for any given industrial category, t he 
Com.ult.tee expects t he Adt.\inistrat.or to take a num ber of 
fairtor^n.nto"account. These factorc should include the 
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atjd oC cho plants, their size and unit processes 
involved and the cost of applying such controls. 

In effect, for any industrial category, the 
Coifiinittce expects the Administrator to define a 
range of discharge levels, above a certain base 
level applicable to all plants within that category. 

In applying effluent limitations to any individual 
plant, the factors cited above should be applied 
to that specific plant. In no case however, should 
any plant be allowed to discharge more pollutants 
than is defined by that base level." S. Rep. Ho. 

92-414, 92d Cong., 1st Scss. p. 50; Legislative 
H istory at 1468. (emphasis added). 

Plaintiffs argue that the reference to the Administrator establishing 

a "range of discharge levels" supports their construction of the 

Act. However, by creating narrow subcategories of point sources 

subject to different limitations, the Administrator has in effect 

created a range of discharge levels for various categories of point 

sources—in this case the category being inorganic chemicals 

manufacturing. In any case, the determination herein challenged 

set the limitation of "no discharge of process waste water" for 

tu’o types of sulfuric acid plants, indicating that in the 

Administrator's opinion a range of numbers was inappropriate. 

Whether the substance of this decision was correct is, as noted above, 

to be challenged under section 509(b)(1)(E) in the Court of Appeals. 

In the Conference Report on S. 2770 the following was 

stated with respect to section 304(b); 

"In determining the 'best available teclinology' 
for a particular calogory or class of point sources, 
the Administrator is directed to consider the cost 
of achieving effluent reduction. The Con f erees 
intend that the factors described in sec ti on 304(b) 
be co nsi d ered only within classes or catego ries of 
point sources and that such factors not bo con.side r cd 
at t he t im e of appli c ation of an effluent limi tat ion 
to u ind iviilual point source wi thin such a c ategory 

SL ’ 

'Except as provided for in section 301(c) oC ^he 
A he intent is that effluent limitations applicable 

t lividual point sources witliin a given category or 
c’ . be as uniform as possible. The A<l.ninistrator is 
cxp.-’ctcd to bo precise in his guidelines so as to assure 
that similar point sources v/ith similar characteristics, 
regardless of their location or the nature of the water 
into which the dinchargu is made, will meet .similar 
effluent limitations. 
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"The Conferees Rave provided. However, a mechanism 
for individual point source-by-source consideration in 
section 301(c). That section provides that the Admin¬ 
istrator may modify any effluent limitation based on 
'best available technology' to be achieved by July 1, 

1983, with respect to any point source, upon a showing 
by the owner or operatbf of such point source that an 
effluent limitation so modified will represent the 
maximum use of technology within the economic capability 
of the operator and will result in reasonable further 
progress toward the goal of the elimination of the dis¬ 
charge of pollutants." 118 Cong. Rec. S. 16874 (daily • 

ed., Oct. 4, 1972; Legislative History at 172. (emphasis 
added). 

This quotation appears to be basically consistent with defendants 
interpretation of the Act. Specifically it supports the defendants' 
construction that section 304(b) factors may be utilized to create 
subcategories subject to uniform, specific effluent limitations and 
refutes plaintiffs' contention that such factors are to have an 
independent status for the purpose of establishing discharge levels 
for individual plants. 


4. 

Plaintiffs have raised a final contention concerning the 
promulgation of the regulations in question which is a concomitant 
to their other allegations based on their construction of the statute. 
They argue that in issuing the regulations for inorganic chemicals, 
the Administrator failed to adhere to the notice and opportunity-to- 
comment requirements of the Administrative Procedure Act, 5 U.S.C. 

§ 553. There is apparently no dispute that notice of proposed 
rulemaking was published in the Federal Register on August 6, 1973 
(38 Fed. Reg. 21202) and October 11, 1973 (38 Fed. Reg. 28174) and 
-• extensive comments were received from the public, including the 
plaintiffs. The final regulations issued on March 12, i974i summarized 
the major comments received since October 11 notice of proposed rule- 
making. 
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The now rontcn:* however Lhat tlicy approaclied 

thci propo.jcd retjulations on the assumption that sucli reyulations 
would ho flexible "guidelines" issued under section 304(b) and 
' not actual effluent limitations to be mechanically applied to 
all plants in a given subcateigory. Thus they argue that by 
promulgating actual effluent limitations, the Administrator 
rendered ineffective the notice and public participation require¬ 
ments of the APA. 

Although the record before the court tends to belie 
plaintiffs' allegations of surprise and prejudice, the court 
does not now decide this claim. Rather, the court is of the 
opinion that in view of its construction of the Act, supra, 
review of this procedual claim should also proceed in the Court 
of Appeals. Section 509(b)(1)(E) provides for jurisdiction in the 
Court of Appeals to review "the Administrator's action"in "promulgating 
any effluent limitation or other limitation under section 301." 

This jurisdictional section is unqualified, and the court perceives 
no reason why review of the adequacy of notice and public participation 
regarding regulations which establish effluent limitations, should 
not »5roceed in the same manner as a suit challenging the substantive 
action of 'bo Administrator in setting particular limitations. 

To summarize, the court concludes that the regulations 
herein challenged are effluent limitations established by the 
Administrator pursuant to section 301(b) and 304(b); and that 
review of both the substance of. svich limitations aiivl the procedures 
utilized in establishing the same is exclusively in the Court of 
Appeals pursuant to section 50'^^'(h) (1) (E) . Accordingly, for the 
reasons stated defendants' motion to dismiss this suit for lack 
of subject, matter jurisdiction in hereby granted. 

D.n'rED; This September, 




F O O T N O T 




a ba-i- for jurisdiction to review what they consider 
to be section 304 (b) ••guidelines-plaintiffs also cite 

'IS I'xn 1332 1337 and 1651; the Declaratory 

28 U.S.C. 1331^ s c §5 22ara02r and the'Administrative 

Judgment Act, 2b u.b.e. sj 
P roLdure Act, 5 U.S.C. S9 701-706. 

The Administrator- s approach was explained in the regulations 
as follows: 

i. ■»,.>> haVpn in developing effluent limitations 

:ria:”K:rLrrtLXr'r:£ ter... = 

.sSu— »... 

Tn cases where two dissimilar processe 
to manufacture the same product separate 
been established within the subcategory. Thus, rang 
arrprLided for, as are oth« factors, 
the inorganic chemicals rfanuEacturing point source 
caLgory'into discrete subcategories each with its own 
limitation. 39 Fed. Reg. 9612 (March 12, 19 ). 


plaintiffs cite National Resour 
6 E.R.C. 1033 (D.D.C. 1973) in 
of the Act. That case involved 


ces Defense Council v^^ Tra^ii, 


505(a) of the Act to compel the 
effluent limitation guidelines 
period established by the Act. 
consider the issue of statutory 


support of their construction 
a citizen- s suit under section 
Administrator to publish 
after expiration of the time 
However, tha*- case did not 
construction now presented. 


306(b) provides that the Administrator shall publish 

?:r"r.viL‘oftre«"2t“airU'!J-''pe'£orLnco.-'' section 306 (=) 
outhorizee the state, to develop a 

:rth::re‘r^atr::^t=ro:y ?h:^°s“"apptoved h,. the hdoinist^ 
Plaintiffs contend that tho implementation of these 

:: h^t^e lSrat:f iH Li^et similat 

to section 301(b) effluent limitations. 

a.' ml authorizes the Administrator to ••establish" 

U"i-tion,~ when he find, 

"discharges of pollutants from a point source or 
group of l>oint sources, with the application of 
effluent limitations required under section 
(2) (the technology-based limitations to 
bv 1903) would interfere with the attainment or 
maintenance of that water quality 

portion OL the navigable waters which shall assure 
protection of public v/ater supplies- 
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6. - These pertain to the procedural requirements of a state- 
operated permit program. 

7 There is very little legislative history relative to section 
The bill as originally passed by the House Provided 
"for ?Lkcial review in tL district courts whereas the Senate 
Lll provided for review of certain administrative actions 
in the court of Appeals for the District of Columbia and 

others in the Courts of Appeal ""llTo 

H.R. 11896. 92d Cong., 2d Sess. I 509 (b)(1972), S. 2770. 

92d Cong., 1st Sess. § 509(b). 
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